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INTRODUCTION 


Section  21  of  Article  VII  of  the  Montana  Constitution  was  adopted 
at  the  general  election  of  November  3,  1970  and  mandated  the  leg- 
islature to  reorganize  the  executive  branch  and  reduce  the  number 
of  executive  agencies  to  a  maximum  of  20  by  July  1,  1973.   Pursu- 
ant to  that  mandate,  the  legislature,  in  conjunction  with  the 
Governor,  enacted  the  appropriate  implementing  legislation  in  the 
1971  session  through  the  Executive  Reorganization  Act  of  1971 
(hereinafter  referred  to  as  the  Act) .   Essentially,  the  legisla- 
tion created  19  new  departments,  established  a  basic  structure  for 
the  deoartment,  defined  its  duties  and  functions  and  provided  for 
gubernatorial  activation  of  each  department.   (See  generally  Sec- 
tions 82A-101  to  82A-2103,  R.C.M.  1947.) 

Since  each  new  executive  department  assumed  the  functions  and 
duties  of  old  departments  and  because  each  of  the  new  departments 
received  a  new  name,  countless  sections  of  the  Revised  Codes  of 
Montana  were  amended  by  implication.   Further,  there  were  many 
sections  of  the  codes  which  were  no  longer  applicable  or  were  made 
obsolete  by  the  Act. 

As  a  result,  there  was  much  left  to  be  done  after  passage  of  the 
Act.   The  Executive  Reorganization  staff  recommended  that  a  thor- 
ough recodification  of  the  laws  affecting  the  reorganized  depart- 
ments be  made,  and  proceeded  to  embark  upon  that  task. 

Since  these  terminal  efforts  of  the  Executive  Reorganization  staff 
would  be  primarily  legislative  in  nature,  the  Chairman  of  the  Leg- 
islative Council  appointed  a  subcommittee  of  the  Legislative  Coun- 
cil to  act  as  a  liaison  between  the  staff  and  the  legislature 
during  the  interim.   It  v/as  the  Chairman's  intent  that  the  Execu- 
tive Reorganization  staff  should  utilize  the  subcommittee  as  a 
sounding  board  and  make  it  possible  for  legislators  to  reviev/  the 
draft  legislation  as  it  was  completed  and  keep  them  apprised  of 
the  efforts  of  the  recodification. 

Since  the  subcommittee  performed  a  liaison  and  review  function, 
and  not  a  research  function  similar  to  other  Legislative  Council 
subcommittees,  it  was  decided  that  subcommittee  recommendations 
and  findings  would  not  be  made.   The  purpose  of  this  report  is 
simply  to  recount  the  activities  of  the  liaison  committee  and  to 
indicate  some  of  the  problem  areas  that  were  encountered  through- 
out the  interim. 


SUMMARY  OF  REVIEW  PROCESS 

One  of  the  primary  functions  of  the  recodification  was  to  make  'ii 
the  existing  departmental  names  conform  to  the  new  agency  names  un^  -r 
the  Act.   The  Act  transferred  the  functions  and  duties  of  over  100 
commissions,  bureaus  and  agencies  to  the  19  new  departments.   This 


ff^ylted  m  the  implied  repeal  of  all  i 

abolished  agencies:   The  repeal  L^^  language  referring  to  the 
language  at  the  end  of  the   stttian    nt'^'^'"^^^^^^^  ^'-''    insertino 
?he  R^'^'^i   unless  inconJistSt  wi?h'?hi^^  "l^"  """  departxnent 
the  Revised  Codes  of  Montana   1947   ?^^u   ^?^'  ^"^  reference  in 
ineans  the  new  board  or  co^i^sion  '     "^^^  °'^  ^°^^^  °^  corru.iss'on 

draft  bills  to  change  each  sLtf    ^""^  Reorganization  staff  to 
abolished  agencv  by^tnle^tina  t^^  ^°":^aining  a  reference  to  an 
drafted  bills  would,  ?neff2?ton?r-^^P^"^^"^"l  "^^-   tL 
departments  and  not  change ^^he^'sSS^t^ancrof^  tt^'l^l^rXr^'^' 

thereof  extended  by  reference  tSi?s????'  °^  ^^^  provisions 
thereof  as  is  revised,  amInSId  Sr  pvi-?J^!  °"^^'  ^^^^  "^^  "^^ch 
and  published  at  length. "if this  sec??^^  '^^^^  ^^  re-enacted 
to  the  renaming  leqislatinn  ^^     section  were  construed  to  anm  vr 
would  be  consiLrSiv  ?ongS;  thL'thof '"^  "°"^^"i^-ti°'  Mllf '^ 
existing  statutes  by  refe?Jnce       ^  ""^"^^  ^^"^^^^  amended  the 

J^^:\^e^male^°^-L^?.^^i°\r-f  SL°T"?^^  ^^-  --  -- 

Short-form  method  were  uleS^  ^urthe^   ^''^^'^  ^^  "^^^^  ^^  the 
Executive  Reorganization  atiorneys  th^t'th''^^^^^  °P'"^°"  °f  the 
tiona?^""^"^^^^^  ^^^^  ^^^  not  co^e^ed  bv  thf  f  ^^^-form  method  in 
tional  requirement.   (The  leaal  mf^2  ^  ^®  foregoing  constitu- 
attached  as  Appendix  A.)    ^      °  supporting  this  position  is 

sty?\S?S?tt%^\'he\\:st?rorth:  ^"^  ^^^-^--  Reorganization 
only  the  names  by  reference  to  the  A^r'^'^^^^^^^^^^ty  of   amending 

B).   In  a  letter  opinion  ?o  the  staff   Jh^''.?^"^^^^  ^"'^^^  Appendix 
that  "...  the  proposed  method  ofi,^A.!^!  Attorney  General  held 
a  department  for  the  old  name  of  f  board   k""'^"  °'   ^^^  ^^^  "^^'^  "f 
agency  without  a  change  in  Su?Ies  ^°f^'  bureau,  commission  or 
I'J""^   ^5,  constitution  of  ^nt.^l^^^^^^'^^^^.of  .rtiale 

approJSd  the^'-shS^t-^SrS"  method^'o?"^^  General,  the  subcommittee 
^^-cutive  Reorganization  sho^^^p^oce^r^ ^Lrb^a^?:?^^  "^^^ 

tLrLo?ganiz\'tLn^s'a?f\!h!°r^j;i.'""r"'  ^"^  ^^-^^  t.  by  Execu- 
be  made  by  the  "short-foL"  methSd'  ihT^'"^   nomenclature  would 
-n  bo  made  in  accordance  wi  tf  Ai  ticl^?, 'sect?on'I!.  "^""^"^  ^^"^^^ 
■yho  substantive  chanaes  to  k^  r.  =  ^ 

:^^ation  of  archaic  JlnguagerSmo^afSf^i'r  "''^  i^^^^^-  -°der.- 
court  or  Attorney  General^Spintons   an^  "^^^^tes  superseded  by 
matter,  as  recommended  by  ?hi  anpr^ojjftf J"^^"  ^"  administrative 

-  appropriate  department.   For  example. 


one  of  the  purposes  of  the  Act  was  to  provide  a  system  of  central 
direction  and  control  whereby  the  policies  of  the  Governor  and  the 
legislature  may  be  executed  more  directly  and  expeditiously.   Con- 
trary to  this  purpose,  many  sections  of  the  existing  statutes  pro- 
vide for  lengthy  administrative  procedures,  whereas  other  statutes 
simply  vest  the  agency  with  power  to  set  up  its  own  procedures. 
Legislation  to  make  administrative  procedure  more  uniform  will  be 
submitted  by  Executive  Reorganization. 

In  addition  to  the  foregoing  changes,  relative  to  the  new  executive 
departments,  executive  reorganization  will  include  a  bill  to  remove 
the  transitional  language  from  the  Act  itself.   The  total  bill 
drafting  effort  will  include  19  bills  (one  for  each  new  department) 
and  the  Act  clean-up  bill.   It  is  estimated  that  each  bill  will 
contain  approximately  100  pages,  with  the  exception  of  the  Act 
clean-up  bill. 

To  supplement  and  assist  in  explanation  of  the  changes.  Executive 
Reorganization  will  include  a  i^ummary  of  all  the  substantive 
changes  and  the  reasons  for  making  the  changes.   It  was  requested 
that  the  summary  include  an  explanation  for  the  repealed  sections 
as  well  as  the  amended  sections.   It  was  the  feeling  of  the  sub- 
committee that  legislators  will  be  better  able  to  pass  on  repealing 
legislation  if  they  are  apprised  of  the  reason  for  the  repeal. 

Furthermore,  Executive  Reorganization  assured  that  they  intended 
to  coordinate  the  recodification  with  the  appropriate  department 
head.   For  example,  the  staff  spent  a  good  deal  of  time  with  Com- 
missioner Schwinden  discussing  each  aspect  of  amendment  to  the 
statutes  governing  the  Department  of  State  Lands.   The  purpose,  of 
course,  is  to  obtain  the  concurrence  of  each  department  head  with 
the  proposed  recodification  of  the  laws  affecting  his  department. 

After  each  bill  has  been  drafted,  a  copy  will  be  distributed  to 
each  subcommittee  member  and  to  the  Legislative  Council  for  review. 
The  bill  will  then  be  typed  in  final  form,  proofed,  prefiled  and 
preprinted. 

The  Executive  Reorganization  staff  recommended  that  all  of  the 
bills  be  introduced,  passed  and  made  effective  as  soon  after  the 
session  convenes  so  that  any  later  changes  with  regard  to  an  ex- 
ecutive agency  could  refer  back  to  the  recodification.   The  sub- 
committee members  were  requested  to  sponsor  the  20  bills.   It  was 
the  intent  of  the  Executive  Reorganization  staff  that  if  each  mem- 
ber of  the  subcommittee  agreed  to  sponsor  legislation,  he  would 
spend  time  in  the  appropriate  department  gathering  information  and 
background  necessary  for  the  successful  passage  of  each  bill. 
This  decision  would,  of  course,  be  left  to  individual  members  oi' 
the  subcommittee.   There  were  no  commitments  from  subcommittee 
members  at  the  adjournment  of  the  final  subcommittee  meeting. 


which  is  substantially  idential  with  Article  V,  Section  25  of  the  Mcrtana 
Constitution.   The  Michigan  court  said: 

.  .  .  we  do  not  understand  that  there  was  any  attempt 
or  intention  thereby  to  revise,  alter,  or  amend  the 
provisions  of  the  act  of  1919.   By  the  express  terms 
of  the  1921  enactment,  the  department  of  animal  in- 
dustry was  abolished;  and  the  powers  and  duties  of 
that  department  were  transferred  to  the  state  depart- 
ment of  agriculture.   The  portion  of  Act  181  of  the  Pub, 
Acts  of  1919  which  prescribes  these  powers  and  duties 
was  not  'revised,  altered  or  amended,'   It  still  stands 
as  a  part  of  the  statutory  law  of  the  state,  and  there- 
fore there  was  no  occasion  for  the  re-enactment  or  re- 
publication of  that  portion  of  the  statute. 

The  Stimer  case  has  been  followed  throughout  the  United  States.   The 
western  states  of  California,  Washington,  and  Wyoming  have  adopted  the  identi- 
cal rule  under  constitutional  provisions  substantially  identical  to  Montana's 
Article  V,  Section  ?3.  Assets  Reconst.  Corporation  v.  tlmson,  81  Cal.  App.  2d 
363,  184  P.  2d  11;  State  vs.  Yelle,  32  Wash.  2d  13,  200  P.  2d  467;  Mahler  vs. 
Tremper  40  Wash.  2d  405,  243  P.  2d  627;  State  vs.  Pltet,  69  Wyo.  478,  243  P.  2d 
177.  The  editor  of  the  A.L.R,  annotation  of  the  Stimer  case  states: 

The  transfer  of  authority  and  the  corresponding  duties 
from  one  officer  or  body,  which  has  by  previous  enact- 
ment been  intrusted  with  the  same  particular  authority 
and  duties,  to  a  different  officer  or  body,  without  at 
the  same  time  making  any  change  whatever  in  the  authority 
and  duties  themselves,  forms  one  of  the  clearest  of  all 
situations  which  have  been  dealt  with  in  statutes  which 
have  been  attacked  as  violating  a  constitutional  require- 
ment [like  Article  V,  Section  25  of  the  Montana  Constitu- 
tiorj.   (67  A.L.R,  552,569^. 

The  Montana  Supreme  Court,  in  Northern  Pac.  Ry.  Co.  v.  Dunhar...  108  Mont. 

338,  90  P.  2d  506,  struck  down  an  act  that  purported  to  change  the  system  of 

tax  valuations  whorev.i  in  the  Codes  a  property  tax  was  provided  for.   It: is 

was  exactly  what  cht-  ■constitutional  piovision  was  intended  to  prohibit, 

namely,  laws  that  have  no  other  purpose  than  to  amend  various  statutes  without 

re-enacting  and  pibllshing  them  it  length. 
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If,  however,  an  act  is  independent  and  complete  within  itself,  the 
constitutional  provision  does  not  apply,  even  though  it  incidentally  amends 
by  implication  other  statutes.   An  example  of  such  an  act  is  the  statute 
that  was  in  question  in  the  Stimer  case,  supra,  or  Montana's  Executive  Re- 
organization Act,  Chapter  272,  which  has  as  its  primary  purpose  the  re- 
organization of  the  executive  branch  of  state  government,  and  thus  is 
complete  within  itself,  and  only  incidentally  amends  by  implication  other 

laws. 

Since  the  amendments  to  existing  statutes  were  actually  made  by  Chapter 

272  and  there  is  no  legal  question  of  their  validity  under  Article  V,  Section 

25,  the  only  question  remaining  is  whether  new  legislation  which  changes  only 

the  form  and  nomenclature  of  the  statutes  must  comply  with  Article  V, 

Section  25. 

That  section  applies  to  revisions  and  amendments.   The  Montana  Supreme 

Court  in  Spratt  vs.  Helena  Power  Transmission  Company,  37  Mont.  60,  94  P.  631, 

held  that  Article  V,  Section  25  applied  only  to  a  legislative  act  which  "  .  . 

is  strictly  amendatory  or  revisionary  in  its  character. " 

The  Montana  Supreme  Court  has  further  held  that  amendments  and  revisions 

are  only  those  acts  which  change  the  substance  of  existing  law.   In  State  vs. 

Leader  Company,  97  >k3nt.  586,  37  P.  2d  561,  the  court  said: 

An  amendment  is  a  legislative  act  designed  to  change 
some  prior  and  existing  law  by  adding  to  or  taking 
from  it  some  particular  provision. 

In  State  vs.  Cooney,  70  Mont.  355,  225  P.  1007,  the  court  said: 

Generally  speaking,  an  amendment  repeals  or  changes 
some  provision  of  a  pre-existing  law  or  adds  some- 
thing thereto  . 

The  Montana  Court  has  defined  "revision"  in  much  the  same  way.   In   ^ 

of  Helena  vs.  Rogan,  27  Mont.  135,  69  P.  709,  the  court  said: 


which  is  substantially  idential  with  Article  V,  Section  25  of  the  Mcrtana 
Constitution.   The  Michigan  court  said: 

...  we  do  not  understand  that  there  was  any  attempt 
or  intention  thereby  to  revise,  alter,  or  amend  the 
provisions  of  the  act  of  1919.   By  the  express  terms 
of  the  1921  enactment,  the  department  of  animal  in- 
dustry was  abolished;  and  the  powers  and  duties  of 
that  department  were  transferred  to  the  state  depart- 
ment of  agriculture.   The  portion  of  Act  181  of  the  Pub, 
Acts  of  1919  which  prescribes  these  powers  and  duties 
was  not  'revised,  altered  or  amended.'   It  still  stands 
as  a  part  of  the  statutory  law  of  the  state,  and  there- 
fore there  was  no  occasion  for  the  re-enactment  or  re- 
publication of  that  portion  of  the  statute. 

The  Stimer  case  has  been  followed  throughout  the  United  States.   The 
western  states  of  California,  Washington,  and  Wyoming  have  adopted  the  identi- 
cal rule  under  constitutional  provisions  substantially  identical  to  hkjntana's 
Article  V,  Section  ?5.  Assets  Reconst.  Corporation  v.  Minson,  81  Cal,  App.  2d 
363,  184  P.  2d  11;  State  vs.  Yelle,  32  Wash.  2d  13,  200  P.  2d  467;  Mahler  vs. 
Tremper  40  Wash.  2d  405,  243  P.  2d  627;  State  vs.  Pitet,  69  Wyo.  478,  243  P.  2d 
177.  The  editor  of  the  A. L. R.  annotation  of  the  Stimer  case  states: 

The  transfer  of  authority  and  the  corresponding  duties 
from  one  officer  or  body,  which  has  by  previous  enact- 
ment been  intrusted  with  the  same  particular  authority 
and  duties,  to  a  different  officer  or  body,  without  at 
the  same  time  making  any  change  whatever  in  the  authority 
and  duties  themselves,  forms  one  of  the  clearest  of  all 
situations  which  have  been  dealt  with  in  statutes  which 
have  been  attacked  as  violating  a  constitutional  require- 
ment [like  Article  V,  Section  25  of  the  Montana  Constitu- 
tioij.   (67  A.L.R.  552,569). 

The  Montana  Supreme  Court,  in  Northern  Pac.  Ry.  Co.  v.  Dunhar..,  108  Mont. 

338,  90  P,  2d  506,  struck  down  an  act  that  purported  to  change  the  system  of 

tax  valuations  wherever  in  the  Codes  a  property  tax  was  provided  for.   This 

was  exactly  what  Che  constitutional  provision  was  intended  to  prohibit, 

namely,  laws  that  have  no  other  purpose  than  to  amend  various  statutes  without 

re-enacting  and  pijblishing  them  it  Ir-ngth. 


If,  however,  an  act  is  independent  and  complete  within  itself,  the 
constitutional  provision  does  not  apply,  even  though  it  incidentally  amends 
by  implication  other  statutes.   An  example  of  such  an  act  is  the  statute 
that  was  in  question  in  the  Stimer  case,  supra,  or  Montana's  Executive  Re- 
organization Act,  Chapter  272,  which  has  as  its  primary  purpose  the  re- 
organization of  the  executive  branch  of  state  government,  and  thus  is 
complete  within  itself,  and  only  incidentally  amends  by  implication  other 
laws. 

Since  the  amendments  to  existing  statutes  were  actually  made  by  Chapter 
272  and  there  is  no  legal  question  of  their  validity  under  Article  V,  Section 
25,  the  only  question  remaining  is  whether  new  legislation  which  changes  only 
the  form  and  nomenclature  of  the  statutes  must  comply  with  Article  V, 
Section  25. 

That  section  applies  to  revisions  and  amendments.   The  Montana  Supreme 
Court  in  Spratt  vs.  Helena  Power  Transmission  Company,  37  >font.  60,  94  P.  631, 
held  that  Article  V,  Section  25  applied  only  to  a  legislative  act  which  "  .  . 
is  strictly  amendatory  or  revisionary  in  its  character, " 

The  Montana  Supreme  Court  has  further  held  that  amendments  and  revisions 

are  only  those  acts  which  change  the  substance  of  existing  law.   In  State  vs. 

Leader  Company,  97  >tont.  586,  37  P.  2d  561,  the  court  said: 

An  amendment  is  a  legislative  act  designed  to  change 
some  prior  and  existing  law  by  adding  to  or  taking 
from  it  some  particular  provision. 

In  State  vs.  Cooney,  70  Mont.  355,  225  P.  1007,  the  court  said: 

Generally  speaking,  an  amendment  repeals  or  changes 
some  provision  of  a  pre-existing  law  or  adds  some- 
thing thereto. 

The  Montana  Court  has  defined  "revision"  in  much  the  same  way.   In 

of  Helena  vs.  Rogan,  27  btont.  135,  69  P.  709,  the  court  said: 


I 


.  .  .  revision  of  statutes  implies  a  reexamina- 
tion of  them.   A  revision  is  intended  to  take 
the  place  of  the  law  as  previously  formulated. 
(Emphasis  supplied). 

The  name  changes  contemplated  by  the  proposed  new  legislation  would 
not  be  either  amendments  or  revisions  as  defined  by  the  Montana  Suprenie 
Court.   All  of  the  changes  in  the  existing  sections  of  the  law  were  made, 
and  properly  made,  by  Chapter  272  of  the  Laws  of  Montana,  1971,  now  Title  82A, 
R.C.M.  1947.   The  changes  remaining  to  be  made  do  not  repeal  or  change  the 
law  as  it  stands  after  the  enactment  of  Chapter  272,  supra.   They  will  not 
take  the  place  of  the  law  as  previously  formulated. 

It  is  therefore  clear  that: 

1.  Chapter  272  of  the  Laws  of  Montana,  1971,  now  Title  82A, 
R.C.M.  1947,  amended  many  existing  statutes  by  implication  and  did 
so  without  conflict  with  Article  V,  Section  25; 

2.  Changes  of  names,  titles,  and  nomenclature  to  make  the 
form  of  existing  statutes  conform  to  the  changes  made  by  Chapter 
272,  Laws  of  1971,  are  not  amendments  or  revisions  of  existing  law 
and  therefore  need  not  be  drafted  to  comply  with  the  restrictions 
of  Article  V,  Section  25  of  the  Montana  Constitution. 


^tnic  of  iflontnna 

(nffirr  nf  i£[]e  Attnmey  Ojicnrral 

Melenn  3^6111 

March    20,    1972 
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George  L.  Bousliman,  Deputy  Director 
Executive  Reorganization  Office 
State  Capitol 
Helena,  Montana    59601 

Dear  Mr.  Bousliman: 

You  have  requested  my  opinion  as  to  whether  Article  V,  section  25, 
Constitution  of  Montana,  requires  that  the  recodification  legis- 
lation re-enact  and  publish,  at  length,  those  sections  of  the  code 
where  the  only  changes  to  be  made  are  the  insertion  of  correct 
agency  names  to  reflect  the  changes  made  by  the  Executive  Reorgan- 
ization Act  of  1971. 

In  1971  the  forty-second  session  of  the  Montana  legislature  passed 
the  Executive  Reorganization  Act,  now  Title  82A,  Revised  Codes  of 
Montana,  1947,  which  created  nineteen  new  executive  departments 
of  government  and  transferred  to  these  now  departments  the  powers 
and  duties  of  over  100  separate  boards,  bureaus,  commissions  and 
agencies.   Sections  82A-1401  and  82A-1402  (2),  R.C.M.  1947,  re- 
flect the  typical  manner  in  which  this  was  to  be  accomplished: 

"There  is  created  a  department  of  military  affairs.   The 
department  head  is  the  adjutant  general  of  the  state, 
who  shall  be  appointed  and  serve  in  the  same  manner  as 
are  directors  in  section  82A-106  of  this  act.   In  addi- 
tion, the  qualifications  of  the  adjutant  general  remain 
as  prescribed  in  section  77-117,  R.C.M.  1947."   Section 
82A-1401,  supra. 

"...  (2)  The  state  civil  defense  agency,  created  in 
Title  77,  chapter  13,  R.C.M.  1947,  is  abolished,  and  its 
functions  are  transferred  to  the  department.   Unless  in- 
consistent with  this  act,  any  reference  in  the  Revised 
Codes  of  Montana,  1947,  to  the  state  civil  defense  agen- 
cy moans  the  department  of  military  affairs."   Section 
82A-1402,  supra. 

Although  the  Executive  Reorganization  Act  of  1971  has  effectively 
abolished  a  number  of  agencies,  the  names  of  abolished  agencies 
still  appear  throughout  the  statutes. 
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Thus,  the  Revised  Codes  of  r-lontana  make  reference  to  a  defunct 
agency  having  certain  powers  and  duties,  when  in  fact  the  now  de- 
partment legitimately  created  under  executive  reorganization  has 
these  functions.   To  remedy  this  confusing  situation,  a    substitut. 
of  the  name  of  the  new  department  for  the  name  of  the  defunct 
agency,  without  a  republication  of  the  entire  code  section,  has 
been  proposed.   The  proposition  would  read  as  follows: 


"Section 
pears  in 


Wherever 


the  word 
,  and 


commission'  ap- 
,  the  word 


sections ,  

'department'  is  substituted  therefor." 

The  ouestion  which  then  arises  is  whether  such  a  contemplated  man- 
ner of  changing  names  would  violate  Article  V,  section  25,  Cons*  i- 
tution  of  Montana,  which  provides: 


"No  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  by  reference  to  its  title  only,  but  so 
much  thereof  as  is  revised,  amended  or  extended  shall  be 
re-enacted  and  published  at  length." 

In  King  v.  Elling,  24  Mont.  470,  478,  62  Pac .  783,  the  Montana  Su- 
preme Court  discussed  the  policy  considerations  behind  such  a 
constitutional  provision: 

"...  The  object  sought  to  be  attained  by  the  prohibition 
of  the  Constitution  against  amendments  by  reference  to  the 
title  only  of  the  act  to  be  amended  was  to  remedy  a  well- 
known  evil.   Many  statutes  were  amended  by  merely  strik- 
ing out  or  adding  words  or  phrases,  the  amendatory  statute 
giving  no  intimation  of  the  language  of  the  statute  so 
amended.   To  obviate  the  confusion  and  uncertainty  conse- 
quent upon  that  mode  of  amendment.  Section  25  of  Article  V 
of  the  Constitution  requires  that  the  statute  as  amended 
shall  be  re-enacted  and  published  at  length,  ..." 

In  Spratt  v.  Helena  Power  Transmission  Co.,  37  Mont.  60,  94  Pac. 
631,  635  (1908),  the  court  reiterated  essentially  the  same  under- 
lying rationale  for  the  provision: 

"The  purpose  of  the  Constitution  framers  in  adopting  sec- 
tion 25  of  Article  V  was  to  avoid  certain  formerly  well- 
'inown  legislative  evils.   Acts  were  passed  amending  exist- 
ing statutes  by  substituting  one  word  for  another,  or 
phrase  for  another,  or  by  inserting  or  eliminating  a 
sentence  or  part  of  a  sentence,  without  reference  to  the 
amended  statute  except  by  title.   Thus  vicious  and  unjust 
loavslation  was  enacted  by  covert  means,  its  real  purpose 
!j(j  i  ng  unforeseen.   [Citations.]   'An  opportunity  was  af- 
forded for  incautious  and  fraudulent  legislation,  and 
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The  Honorable  Robert  L.  Woodahl 
Attorney  General 
Capitol  Building 
Helena,  Montana  59601 

Dear  Mr.  Woodahl: 

The  Executive  Reorganization  Act  of  1971  (Chapter  272,  Laws  of  Montana, 
1971;  Title  82A,  R. CM.  1947)  created  nineteen  nev  executive  departments  of 

Jovemment  and  transferred  to  these  nev  departments  the  powers  and  duties  of 
*/mr   100  separate  boards,  bureaus,  comalsslons,  and  agencies.  As  a  result, 
there  are  now  thousands  of  sections  of  the  Revised  Codes  of  Montana  which 
make  reference  to  agencies  of  government  that  have  been  abolished.   The 
powers  and  duties  of  these  former  agencies  were.  In  most  cases,  not  changed 
in  any  particular  but  merely  transferred  In  toto  to  the  new  departments.  Ihe 
Code  sections  remain  In  effect  and  are  completely  unchanged  except  for  their 
references  to  agencies  of  govemjasnt  no  longer  In  existence. 

The  abolition  of  the  prior  agencies  and  the  transfer  of  fxmctlons  In  each 
case  was  accomplished  by  a  general  section  delegating  the  powers  and  duties  to 
a  newly-created  agency.  Section  82A-1304,  R.C.M.  1947,  Is  typical  of  the  pro- 
visions by  which  this  change  was  accomplished: 

The  livestock  sanitary  board,  provided  for  In  Title  46, 
Chapter  2,  R.C.M.  1947,  Is  abolished,  and  Its  functions 
are  transferred  to  the  board  of  livestock.  Italess  In* 
consistent  with  this  act,  any  reference  In  the  Revised 
Codes  of  Montana,  1947,  to  the  livestock  sanitary  board 
I  means  the  board  of  livestock. 

In  order  to  delete  references  to  abolished  agencies  from  the  Code  and  In* 
8«^t  the  correct  names  of  the  departments  now  exercising  the  functions,  specific 
changes  to  the  Code  are  being  drafted  by  this  office  to  change  each  section  con- 
taining a  reference  to  an  abolished  agency  by  Inserting  the  correct  name  of  the 
department  created  by  Chapter  272.  Examples  of  possible  means  by  which  this  re- 
codification can  be  accomplished  are  Illustrated  In  "Appendix  B"  enclosed  herein. 

Article  II,  Section  25  of  the  Montana  Constitution  provides: 

No  law  shall  be  revised  or  amended,  or  the  provisions 
thereof  extended  by  reference  to  its  title  only,  but 
so  much  thereof  as  is  revised,  amended  or  extended 
shall  be  re-enacted  and  published  at  length. 


TIjc  llojiorable  Robert  L.  Woodahl 
January  26,  1972 
page  two 


We  request  your  opinion  as  to  wJicthcr  the  above  quoted  constitution.''' 
provision  requires  that  the  recodification  legislation  r-e-enact  and  pub! is?' 
at  length  those  sections  of  the  Code  where  the  only  changes  to  be  made  in 
those  sections  are  merely  insertions  of  correct  agency  names  to  reflert  thu 
name  changes  already  made  by  the  Executive  Reorganization  Act. 

It  is  estimated  that  if  the  recodification  can  ba  Accomplished  ir  the 
proposed  manner,  it  would  savo  the  state  approximately  $60,000  through  savings 
in  the  cost  of  typing,  printing,  proofing,  collating,  paper,  a-nd  publication 
of  the  session  laws. 

Also  enclosed  is  a  copy  of  a  meaorandum  written  by  our  office  on  this 
question. 

Sincerely  yours, 

WILLIAM  F.  CROWLEY,  DIRECTOR 

By:  . 


GEORGE  L.  BOUSLIMAN 
WFC:njmc  Deputy  Director 
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Proposed   Method   #1: 

Section .      Wherever   the  word    "coiranission"  appears   in 

sections  87-103,    87-104,    and  87-105,    R.C.M.    1947,    the  word   "department" 
is   substituted  therefor. 

Proposed   Method   #2: 

Section .      Sections   87-103,    87-104,    and  87-105,    R.C.M.    1947, 

are  not   amended  or   revised.      Wherever  the  word    "commission"  appears   in 
those   sections,    the   compiler  of  the   Revised   Codes  of   Montana   shall 
substitute   the   word    "department"   in  order  that   the   agency  name   changes 
made  by  the  Executive   Reorganization  Act  of  1971  are  accurately  reflected 
in  those   sections. 


(Appendix  B   of  Mr.    Crowley's   letter   to   the  Attorney  General) 
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endless  confusion  was  introduced  into  the  law.   Legisla- 
tors were  often  deceived,  and  the  public  imposed  upon  by 
such  modes  of  legislation.'   [Citations.]  ...  This  sec- 
tion was  not  intended  to  embarrass  the  legislature  in  the 
discharge  of  its  lawmaking  functions,  but,  on  th^  con- 
trary, it  was  intended  only  as  a  means  to  secure  a  fair 
and  intelligent  exercise  thereof.   [Citations.]   So,  if 
the  real  purpose  and  meaning  of  the  Act  be  apparent  on 
its  face,  and  if  the  legislators  and  others  be  given  true 
direction  to  the  subject  and  purpose  of  the  proposed  en- 
actment, the  constitutional  mandate  is  satisfied.  ..." 

It  does  not  appear  that  the  proposed  manner  of  changing  the  names 
of  various  departments  would  violate  the  purpose  of  the  constitu- 
tional restriction.   The  purpose  of  the  proposed  legislation  is  to 
accomplish  nominally  that  which  has  already  been  accomplished  sub- 
stantively.  The  powers  and  duties  of  the  boards,  bureaus  and  agen- 
cies have  been  transferred  by  adoption  of  the  Executive  Reorganiza- 
tion Act;  the  proposed  legislation  merely  transfers  the  appropriate 
names  to  the  existing  powers  and  duties.   It  would  appear  that  the 
legislators  are  being  given  true  direction  as  to  the  subject  and 
purpose  of  the  proposed  enactment. 

Furthermore,  such  a  provision  is  to  be  construed  liberally  so  long 
as  the  underlying  policy  rationale  is  not  violated.   As  stated  in 
Northern  Pac.  Ry.  Co.  v.  Dunham,  108  Mont.  338,  341,  90  P . 2d  506 
(1939)  : 

"...  On  the  other  hand,  since  the  constitutional  provi- 
sions are  to  be  given  a  reasonable  and  liberal  construc- 
tion and  are  applicable  only  when  construed  according  to 
the  spirit  of  their  restrictions,  and  in  the  light  of  the 
evil  to  be  suppressed,  it  has  been  uniformly  held  that 
the  constitutional  prohibitions  apply  only  to  laws  which 
are  strictly  amendatory  or  revisory  in  their  character 
and  which  are  usually  unintelligible  without  reference  to 
the  former  statute  to  express  amendments  only." 

The  use  of  the  term  "strictly  amendatory"  indicates  that  an  amend- 
ment must  be  of  a  substantive  nature  in  order  to  fall  within  the 
purview  of  the  constitutional  prohibition.   An  Idaho  case,  Gilbert 
V .  Moody ,  25  Pac.  1092,  1093,  substantiates  this  proposition.   In 
that  case,  the  defendant  alleged  that  an  act  of  the  Idaho  legisla- 
ture, amending  the  Revised  Laws  of  Idaho  by  changing  the  word 
"territory"  to  "state"  and  "comptroller"  to  "auditor",  was  in  vio- 
lation of  the  constitutional  provision  which  provided:   "No  act 
shall  be  revised  or  amended  by  mere  reference  to  its  title;  but  the 
section  as  amended  shall  be  set  forth  and  published  at  lengtli 
The  Idaho  court  responded  to  that  allegation  in  the  following  mannc 

"The  object  of  this  provision  is  to  prevent  obscurity. 
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endless  confusion  was  introduced  into  the  law.   Legisla- 
tors were  often  deceived,  and  the  public  imposed  upon  by 
such  modes  of  legislation.'   [Citations.]  ...  This  sec- 
tion was  not  intended  to  embarrass  the  legislature  in  the 
discharge  of  its  lawmaking  functions,  but,  on  t\,^   con- 
trary, it  was  intended  only  as  a  means  to  secure  a  fair 
and  intelligent  exercise  thereof.   [Citations.]   So,  if 
the  real'  purpose  and  meaning  of  the  Act  be  apparent  on 
its  face,  and  if  the  legislators  and  others  he   given  true 
direction  to  the  subject  and  purpose  of  the  proposed  en- 
actment, the  constitutional  mandate  is  satisfied.  ..." 

It  does  not  appear  that  the  proposed  manner  of  changing  the  names 
of  various  departments  would  violate  the  purpose  of  the  constitu- 
tional restriction.   The  purpose  of  the  proposed  legislation  is  to 
accomplish  nominally  that  which  has  already  been  accomplished  sub- 
stantively.  The  powers  and  duties  of  the  boards,  bureaus  and  agen- 
cies have  been  transferred  by  adoption  of  the  Executive  Reorganiza- 
tion Act;  the  proposed  legislation  merely  transfers  the  appropriate 
names  to  the  existing  powers  and  duties.   It  would  appear  that  the 
legislators  are  being  given  true  direction  as  to  the  subject  and 
purpose  of  the  proposed  enactment. 

Furthermore,  such  a  provision  is  to  be  construed  liberally  so  long 
as  the  underlying  policy  rationale  is  not  violated.   As  stated  in 
Northern  Pac.  Ry.  Co.  v.  Dunham,  108  Mont.  338,  341,  90  P. 2d  506 
(1939) : 

"...  On  the  other  hand,  since  the  constitutional  provi- 
sions are  to  be  given  a  reasonable  and  liberal  construc- 
tion and  are  applicable  only  when  construed  according  to 
the  spirit  of  their  restrictions,  and  in  the  light  of  the 
evil  to  be  suppressed,  it  has  been  uniformly  held  that 
the  constitutional  prohibitions  apply  only  to  laws  which 
are  strictly  amendatory  or  revisory  in  their  character 
and  which  are  usually  unintelligible  without  reference  to 
the  former  statute  to  express  amendments  only." 

The  use  of  the  term  "strictly  amendatory"  indicates  that  an  amend- 
ment must  be  of  a  substantive  nature  in  order  to  fall  within  the 
purview  of  the  constitutional  prohibition.   An  Idaho  case,  Gilbert 
V .  Moody ,  25  Pac.  1092,  1093,  substantiates  this  proposition.   In 
that  case,  the  defendant  alleged  that  an  act  of  the  Idaho  legisla- 
ture, amending  the  Revised  Laws  of  Idaho  by  changing  the  word 
"territory"  to  "state"  and  "comptroller"  to  "auditor",  was  in  vio- 
lation of  the  constitutional  provision  which  provided:   "No  act 
shall  be  revised  or  amended  by  mere  reference  to  its  title;  bi;t  the 
section  as  amended  shall  be  set  forth  and  published  at  lengtli 
The  Idaho  court  responded  to  that  allegation  in  the  following  manm  , 

"The  object  of  this  provision  is  to  prevent  obscurity. 
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confusion,  and  loncertainty  in  the  laws.   This  section 
deals  with  such  amendments  of  existing  legislation  as 
change  the  application,  force,  or  effect  of  an  act,  or 
a  portion  thereof.   The  amendments  referred  to  do  not 
change  the  application,  force,  or  effect  of  the  sections 
amended,  but  merely  change  the  words  'territory*  :  .■^ 
'state,'  and  'comptroller'  to  'auditor.'   These  amend- 
ments cannot  result  in  any  ambiguity  or  uncertainty ,  nor 
can  anyone  be  misled  as  to  the  purpose  of  these  amend- 
ments.  To  hold  that  each  section,  so  amended,  should 
be  published  at  length  would  be  an  unreasonable  construc- 
tion of  said  provision,  and  entail  needless  expense  upon 
the  people.  ..." 

Additional  Montana  cases  lend  credence  to  this  interpretation. 
State  ex  rel.  Nagle  v.  Leader  Co.,  97  Mont.  586,  37  P. 2d  561,  563, 
(1934),  stated:   "An  'amendment'  is  a  legislative  act  designed  to 
change  some  prior  and  existing  law  by  adding  to  or  taking  from  it 
some  particular  provision."   (Emphasis  supplied.)   In  State  ex  rcl . 
Corry  v.  Cooney ,  70  Mont.  355,  225  Pac.  1007,  1009  (1924) ,  the 
Montana  Supreme  Court  found: 

"In  legislative  parlance  'amendment'  is  an  alteration 
or  change  of  something  proposed  in  a  bill  or  estab- 
lished as  law.  ...  A  statute  which  adds  a  provision  to 
a  section  or  an  existing  statute  is  an  amendment.  ... 
Generally  speaking,  an  amendment  repeals  or  changes 
some  provision  of  a  pre-existing  law  or  adds  something 
thereto.  ..." 

The  proposed  method  of  substituting  the  naiie  of  the  actual  depart- 
ment for  an  old  name  that  has  no  validity  since  executive  reorgan- 
ization is  not  a  change  in  the  law;  rather,  it  is  a  change  in 
nomenclature  to  reflect  a  change  that  has  already  occurred. 

Therefore,  it  is  my  opinion  that  the  proposed  method  of  substitution 
of  the  new  name  of  a  department  for  the  old  name  of  a  board,  bureau, 
commission  or  agency,  without  a  change  in  duties,  is  not  violative 
of  Article  V,  section  25,  Constitution  of^-Montana. 
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